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Court of Appeals of the District of Columbia. 


No. 3911. 

Charles D. Fowler, Appellant, 
vs. 

The Washington Loan and Trust Company, Exec., &c. 


0 Supreme Court of the District of Columbia. 

At Law. 

No. 66022. 

Th * k° AN . AND , Trust Company, Executor of the Will 

and Estate of Bramard H. Warner, Deceased, Plaintiff, 

vs. 

George W. Turnburke, Charles D. Fowler, and Hosea B 

Moulton, Defendants. 

United States op America, 

District of Columbia, ss: 

Co^mhiT^fTh^pft T f a L‘ n 3* , Su P reme Cou rt of the District of 

t° r b , a ’ 1 th ?- ^ of , Washington, in said District, at the times 

in« h!^Mi T T* 1 ’ th .®.i f °i ° Wmg P a P e . rs were fi ] ed and proceed¬ 
ings had, in the above-entitled cause, to wit; 
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C. D. FOWLER VS. WASH. L. & T. CO., EXR., ETC. 


1 Declaration . 

Filed September 22, 1921. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 66022. 

The Washington Loan and Trust Company, Executor of the WHl 
and Estate of Brainard H. Warner, Deceased, Plaintiff, 

v. 

George W. Turnburke, Charles D. Fowler, and Hosea B. 

Moulton, Defendants. 

1. The plaintiff sues the defendants for that, heretofore, to wit, 
on the 12th day of June, A. D. 1914, Brainard H. Warner recov¬ 
ered judgment in this Honorable Court against the defendants for the 
sum of Eighteen hundred forty-eight and 29/100 dollars 
($1,848.29), with interest thereon from the fifth day of March, A. D. 
1911, besides costs, which costs now amount to the sum of Forty- 
four and 20/100 dollars ($44.20), as by the record thereof, now re¬ 
maining in this Honorable Court in cause numbered 55604 on the 
law docket appears, since which time, on, to wit, the 16th day of 
May, A. D. 1916, the said Brainard II. Warner has departed this 
life, administration of his estate has been duly committed to the 
plaintiff, and to it letters testamentary upon his will and estate have 
been issued; and the said judgment still remains in full force, due 
and unpaid, and not reversed, annulled or satisfied; whereby an 
action hath accrued to the plaintiff to have and recover of the de¬ 
fendants the sum of Eighteen hundred seventy-two and 49/100 dol¬ 
lars ($1,872.49) with interest on Eighteen hundred forty- 

2 eight and 29/100 thereof from the fifth day of March, A. D. 
1911, and on the remaining Forty-four and 20/100 dollars 

($44.20) thereof from the 12th day of June, A. D. 1912, with in¬ 
terest on the aggregate of said principal sums and accrued interest 
thereon, besides costs of this suit. And the plaintiff claims of the 
defendants the sum of Eighteen hundred seventy-two and 49/100 
Dollars ($1,872,49) with interest on Eighteen hundred forty-eight 
and 29/100 Dollars ($1,848.29) thereof from the fifth day of March, 
A. D. 1911 and on the remaining Forty-four and 20/100 Dollars 
($44.20) thereof, from the 12th day of June, A. D. 1912, with in¬ 
terest on the aggregate of said principal sums and accrued interest 
thereon, besides costs of this suit. 

2. And the plaintiff further sues the defendants for money pay¬ 
able by the defendants to the plaintiff’s testator, Brainard H. Warner, 
deceased, for goods sold and delivered by the plaintiff’s testator, 
Brainard H. Warner, deceased, to the defendants; and for work done 
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and materials provided by the plaintiff’s testator, Brainard. II. 
Warner, deceased, for the defendants at their request; and for money 
lent by the plaintiff’s testator, Brainard II. Warner, deceased, to 
the defendants; and for money paid by the plaintiff’s testator, 
Brainard II. Warner, deceased, for the defendants at their request; 
and for money received by the defendants for the use of the plain¬ 
tiff’s testator, Brainard II. Warner, deceased; and for money found 
to be due from the defendants to the plaintiff’s testator, Brainard II. 
Warner, deceased, on accounts stated between them. And the plain¬ 
tiff claims of the defendants the sum of Eighteen hundred seventy- 
two and 49/100 Dollars with interest on Eighteen hundred 
3 forty-eight and 29/100 Dollars ($1,848.29) thereof from the 
fifty day of March, A. D. 1911, and on the remaining Forty- 
four and 20/100 Dollars ($44.20) thereof from the 12th day of 
June, A. D. 1912, with interest on the aggregate of said principal 
sums and accrued interest thereon, according to the particulars of 
demand hereto annexed, besides costs of this suit. 

W. C. SULLIVAN, 
Attorney for Plaintiff. 

Particulars of Demand. 

Filed September 22, 1921. 

Short Copy. 


******* 

1913, May 2, 

1914, June 12. Judgments for Plff. for. $1,848.29 

with interest from Mch. 5, 1911. 

Costs of Suit. 44.20 

“ add’l to Satisfy. .40 


Test • 

[seal.] MORGAN H. REACH, 

Clerk 

By ALF G. BUHRMAN, 

Astft Clerk. 

Sept. 15, 1921. 

with interest on the said costs from the 12th day of June, A. D. 1912, 
with interest on the aggregate of said principal sums and accrued 
interest thereon, besides costs of this suit. 

W. C. SULLIVAN, 
Attorney for Plaintiff. 


4 Memoranda. 

October 26, 1921.—Pleas of defendant Moulton, affidavit, ex¬ 
hibit, and appearance of R. H. McNeill, filed. 
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Pleas of defendant Fowler, affidavit, exhibit, and appearance of 
R. H. McNeill, filed. 

November 3, 1921.—Motions of plaintiff to strike out pleas, de¬ 
murrers thereto, motions for judgment and notice of hearing, filed. 


Demurrer. 


Filed November 18, 1921. 

****** * 


The Defendants demur to the declaration herein filed for that the 
same is bad in substance. 


R. H. McNEILL, 

Attorney for Defts. H. B. Moulton & C. D. Fowler. 


Note.— The point to be argued is that the Plft. should have is¬ 
sued scire facias on its judgment & ought not to be allowed to sue 
thereon in an original action. 


Fiat of Justice Stafford. 

Filed by leave of Court. 

WENDELL P. STAFFORD, 

Justice. 


5 Memoranda. 

December 14, 1921.—Motion of plaintiff for judgment against 
defendants Fowler and Moulton, filed. 

December 17, 1921.—Pleas and affidavits of defendants Moulton 
and Fowler, withdrawn. 


Supreme Court of the District of Columbia. 

Saturday, December 17, 1921. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

****** * 

Now comes the Attorney of record for defendants Charles D. 
Prowler and Hosea B. Moulton and withdraws with leave of the. 
Court, their pleas and affidavits filed herein. 

^ Further upon hearing the demurrer of defendants Charles D. 
Fowler and Hosea B. Moulton filed herein to plaintiff’s declaration, 
it is considered that said demurrer be, and it is hereby overruled, 
with leave to said defendants to file pleas and affidavits on or before 
December 20, 1921. 
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Separate Pleas of Defendant Hosea B. Moulton. 
Filed December 20, 1921. 


For pleas to the first and second counts of the Declaration filed 
herein, the defendant, Hosea B. Moulton says: 

6 1- £ hat h< ; is not indebted to the plaintiff in the sum of 

• r, . El S ht hu ndred Seventy-two Dollars and Fortv- 

nine Cents ($1,8*2.49), as by the said Declaration alleged, or any 
other amount. 6 ’ y 

2. And for a further plea to the first and second counts of said 
declaration, defendant says that he has fully paid and settled the 
judgment sued upon. 

ROBERT H. McNEILL, 
JAMES W. McNEILL, 
Attorneys for Defendant Hosea B. Moulton. 

Affidavit of Defense. 


District of Columbia, ss: 

Hosea B. Moulton, on oath depose and say: 

That I am one of the defendants named in the above entitled 
cause, and as such am not indebted to the plaintiff for the amount 
°? thousand Eight hundred Seventy-two Dollars and Fortv- 
nine Cents ($1,872.49), as by the Declaration alleged, or any other 
amount whatsoever. 6 ’ y 

Decent further says that in the Spring or Summer of A. D„ 
1915, he and Brainard H. Warner, plaintiff's decedent, had a full 
and mutual settlement and satisfaction of all outstanding obliga¬ 
tions existing between them, including the judgment sued upon in 
this action and thereupon deponent and said Brainard H. Warner 

nnn.T’f !f t0 a mut “ a ‘ agreement of full and final settlement; that 
upon said agreement being arrived at, it was reduced to writing and 
signed by said Warner and this deponent, as follows: S 

7 " T J IIS memorandum of an agreement made and entered 

Tifv D n r by ,i a ir bet D* e w B ? lnard H - Warner, of Washington 
City, D. C., and Hosea B. Moulton, also of Washington, D C for 

~- ih * »">» 

T 1 ' ia ! Sa ' fl P arties have ful, y adjusted and settled all 
matters, debts and claims between them of every kind and descriD- 

hon, including the Judgment of Brainard H. Warner vs. The North 

Mount Vernon Land Company and Hosea B. Moulton, et al., At Law 

2—3911 
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No. 55604, Supreme Court of the District of Columbia, and which 
said judgment said Warner Agrees to have his attorney enter sat¬ 
isfied, and the said Hosea B. Moulton, in consideration thereof, 
hereby cancels all of his claims against said Warner, on account of 
real estate transactions, and any and all matters, and this agreement 
is signed and executed as a receipt and settlement in full of all of 
our claims and demands against each other. 

“Witness our hands and seals. 

(Sgd.) BRAINARD H. WARNER, [seal.] 

“ HOSEA B. MOULTON. [seal.]” 

Deponent further says that when said memorandum of agreement 
was signed it constituted an unconditional, absolute and final set¬ 
tlement, and as it imports upon its face, was mutually agreed upon 
and delivered without reservation, and deponent believes that the 
failure to have said judgment entered satisfied and paid was 

8 due either to the inadvertence or carelessness of said Warner 
or his attorney to whom the same may have been committed. 

HOSEA B. MOULTON. 

Subscribed and sworn to before me this 20th day of December. 
A. D., 1921. 

[seal.] VERONICA T. HYLAND, 

Notary Public, D. C. 

Separate Pleas of Defendant Charles D. Fowler. 

******* 

For pleas to the first and second counts of the Declaration filed 
herein, the defendant Charles D. Fowler says: 

1. That he is not indebted to the plaintiff in the sum of One 
thousand Eight hundred Seventy-two Dollars and Forty-nine Cents 
($1,872.49), as by the said Declaration alleged, or any other amount. 

2. And for a further plea to the first and second counts to the 
said Decleration, the defendant says that the judgment sued upon 
has been fully paid and settled by his co-defendant, Hosea B. Moul¬ 
ton. 

ROBERT H. McNEILL, 

JAMES W. McNEILL, 
Attorneys for Defendant Charles D. Fowler. 

9 Affidavit of Defense. 
******* 

District of Columbia, ss: 

I, Charles D. Fowler, on oath depose and say: 

That I am one of the defendants named in the above entitled 
cause and as such am not indebted to the plaintiff for the amount 
of One Thousand Eight Hundred Seventy-two Dollars and Forty- 
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nine Cents ($1,872.49), as by the Declaration alleged, or any other 
amount whatsoever. J 

Deponent further says that he has read and knows the contents 
ot the Affidavit of Defense filed by his co-defendant, Hosea B. Moul¬ 
ton and has every reason to believe and no reason to disbelieve the 
tacts therein stated and set forth to the effect that he the said Moul¬ 
ton had (i full and mutual settlement and satisfaction of the iuda- 
ment sued upon, and that the mutual agreement of settlement set 
torth in said Affidavit is true and correct, and this defendant hereby 
refers to and asks to be considered as part hereof the aforesaid mutual 
agreement set forth in the affidavit of defense of his co-defendant, 

CHAS. D. FOWLER. 

\ S D bS 1921 d and SW ° rn t0 bef ° re me this 20th day of December > 

C SEAL -i VERONICA T. HYLAND, 

Notary Public, D. 0. 

Demurrer. 

Filed December 21, 1921. 


. The plaintiff, without waiving but on the contrary insisting upon 
its motion for judgment against the defendant Charles D. Fowler 

says that the second plea of the defendant Charles D. Fowler is bad 
in substance. u 

W. C. SULLIVAN, 
Attorney for Plaintiff. 

Note.—-A mong the matters of law intended to be argued on the 

f^T 1 «nd°twl/ ?r6 ff mg .i, demUr , rer Me: That the 381(1 P lea sta tes no 
tact, and that it is altogether unknown to the law. 

W. C. SULLIVAN, 
Attorney for Plaintiff . 

To Messrs. Robert H. McNeill and James W. McNeill 
Attorneys for Defendant Charles D. Fowler: 

,! a ^ e ]™£ ce tbat tbe foregoing demurrer will be called to 
the attention of the Court for its action on Friday, the 23rd dav of 

Ss&y “ 1(1 ” - “» «« 2 

W. C. SULLIVAN, 
Attorney for Plaintiff. 

11 lfifl™ 06 acknowled § ed > this 21 day of December, A. D., 

r. h. & j. w. McNeill, 

Attorneys for Defendants. 
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Motion for Judgment. 


Filed December 21, 1921. 

* * * * * * * 

Now comes the plaintiff, and without waiving its demurrer here¬ 
tofore filed in the above entitled cause but on the contrarv insisting 
thereupon moves the Court to grant judgment in its favor against 

the defendant Charles D. Fowler for want of a sufficient affidavit of 
defense. 

W. C. SULLIVAN, 
Attorney for Plaintiff. 


To Messrs. Robert H. McNeill and James W. McNeill 
Attorneys for Defendant Charles D. Fowler: 

Please take notice that the foregoing motion will be called to the 
attention of the Court for its action on Friday, the 23rd day of De¬ 
cember, A. D., 1921, at 10 o’clock, a. m., or so soon thereafter as 
counsel may be heard. 

W. C. SULLIVAN, 
Attorney for Plaintiff. 


Service acknowledged, this 21 day of December, A. D., 1921 

r. h. & j. w. McNeill, 

Attorneys for Defendants. 


12 Supreme Court of the District of Columbia. 

Friday, December 23, 1921. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

Comes now the Attorney of record for plaintiff and withdraws its 
demurrer to second plea of defendant Charles D. Fowler filed herein 
from consideration by the Court. ’ 

Further upon consideration of the motion of plaintiff filed herein 
judgment against defendant Charles D. Fowler for want of a 
sufficient affidavit of defense, it is ordered that said motion be, and 

it is hereby overruled, to which plaintiff prays an exception, which 
is here noted. 

Further the time for plaintiff to reply is herebv extended for 
twenty (20) days from and including this date. 
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Joinder of Issue. 

Filed January 19, 1922. 

* * * * * * * 

D.lwffSfCfMS."'* Pl ““ f ‘ he Ch " 1 '* 

w. C. SULLIVAN, 

i o , Attorney for Plaintiff. 

Memoranda. 

-ML'SsSs; c ““ d - * 

mitS 4 ’ 1922 — Motlon of defendant Fowler for a new trial, sub- 

Supreme Court of the District of Columbia. 

Friday, July 14th, 1922. 

JiSp n resWi^ ed PUrSUant ‘° adj0Urnment > Hon - A - A. Hoehling, 

^ sjc ^ ^ 

pz s szsi&mt 

IteSfefXS 4 

def^M^FoXf tre n sum^f t E^ lain w ff TT^ herein of said 

29/,00 ofM53, < ! l 9'S 8 i? ) l r* 1 ' 5i&£ 

M !ui ‘ to •" •»«< b " 

<J5££ by S 0 ^£ gn |?‘^ i “ r..l,r 2d 

.«srs mszmss 

Memoranda. 

\uliKt 31deposited in lieu of bond on appeal, 
and iSdSg ^ biU ° f 6XCepti0ns estended t0 
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15 Notice of Submission of Bill of Exceptions. 

Filed September 23, 1922. 

******* 

Sirs: 

Please take notice that the bill of exceptions in this cause, copy of 
which was presented to you on the nineteenth day of September, 
1922, will be submitted for settlement to Honorable A. A. Hoehling, 
Justice of the Supreme Court of the District of Columbia, before 
whom this cause was tried, on the second day of October, 1922, at 
ten o’clock A. M. of said day. 

JOHN E. LASKEY, 

R. C. THOMPSON, 

Attorneys for Defendant Charles D. Fowler. 
Dated September 19, 1922. 


To Messrs. W. C. Sullivan and F. R. Noel, 
Attorneys for Plaintiff: 


Service of above notice is hereby acknowledged this 19th day of 
September, 1922. 

W. C. SULLIVAN, 

A ttomey for Plaintiff. 


Memorandum. 

October 2, 1922.—Bill of exceptions submitted. 

16 Designation of Record. 

Filed October 2,1922. 

******* 

Now comes the defendant and appellant, Charles D. Fowler, by his 
attorneys, and designates the following papers and records to be in¬ 
cluded in the transcript of record on the appeal in the above-entitled 
cause: 

1. Declaration and particulars of demand. 

2. Memorandum of defendant Fowler's pleas and affidavit to decla¬ 
ration, filed October 26, 1921. 

3. Memorandum of defendant Moulton’s pleas and affidavit to dec¬ 
laration, filed October 26, 1921. 

4. Memorandum of motion of plaintiff to strike pleas of defendants 
Fowler and Moulton, and for judgment, filed November 3, 1921. 

5. Defendants Fowler and Moulton’s demurrer to declaration, 
filed November 18, 1921. 

6. Memorandum of plaintiff’s motion for judgment against de¬ 
fendants Fowler and Moulton, filed December 14, 1921. 
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7. Memorandum of withdrawal of pleas and affidavits of defend- 
ants Moulton and Fowler, December 17, 1921. 

l Oidei overruling defendants fowler and Moulton’s demurrer to 
ber 20 40 fi 6 p eas and affldavits 0,1 or before Decem- 

cember20 1921*^* 18 of defendants Fowler and Moulton, filed De- 

De^mber i 21 tiff 192i emUrrer ‘° SeC ° nd P ' ea of dcfeildallt Fowler, filed 
17 , 7 . ^ V motion for judgment against defendant 

1/ Fowler, filed December 21, 1921. 

.. , 12 ', Memorandum of withdrawal of plaintiffs demurrer to 

the second plea of defendant Fowler. 

fendan?Fowler errUling pIaintiff ’ s motion for judgment against de- 

14. Joinder of issue, notice of trial, note of issue. 

™ ~^ emoran( lum of trial and verdict. 

1G. Memorandum of defendant Fowler’s motion to set aside ver¬ 
dict and for a new r trial. 

a new ^“yl™ ^ bmission of defendant Fowler’s motion for 

Judgment and noting of appeal to the Court of Appeals, in 
open court, including ruling of the Court on defendant bowler’s 
motion for a new trial. 

costs' Memorandura of approval and filing of bond on appeal for 

20. Memorandum of extension of time for submission of bill of ex¬ 
ceptions to court, to September 15, 1922. 

21. Memorandum of extension of time for submission of bill of ex¬ 
ceptions to court, to October 2,1922. 

22. Notice of submission of exceptions, and acknowledgment of 
sgi vice thereon. 

nofv 3 for 1 th^n randU “ ° f settle,nent and filin S of bill of exceptions, 

24. Assignment of errors. 

25. This designation of record. 

RICHARD C. THOMPSON, 
J.E.L., 

Attorney for Defendant and Appel¬ 
lant Charles D. Fowler. 

18 Messrs. W. C. Sullivan and F. R. Noel, 

Attorneys for plaintiff and appellee. 

OIKS I 

p lease take notice that we shall, this 2nd day of October, 1922, 
me the foregoing designation of record with the Clerk of the Su¬ 
preme Court of the District of Columbia. 

RICHARD C. THOMPSON, 

J. E. L., 

Attorney for Defendant and Appel¬ 
lant Charles U. Fowler . 
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Service acknowledged this 3rd day of October 1922. 

W. C. SULLIVAN, 
Attorney for Plaintiff and Appellee. 

Supreme Court of the District of Columbia. 

Tuesday, October 3rd, 1922. 

By order of Honorable A. A. Hoehling, one of the Justices of said 
Supreme Court, presiding, the Court is opened by proclamation of the 
United States Marshal, pursuant to Rule of Court. 

******* 

Come now the parties hereto, by their respective attorneys of rec¬ 
ord and thereupon the Bill of Exceptions taken at the trial of this 
cause, and heretofore submitted to the Court to be settled, is signed 
and made of record nunc pro tunc. 

19 Assignment of Errors. 

Filed October 5, 1922. 

******* 

Now comes the defendant and appellant, Charles D. Fowler, by his 
attorneys, and assigns the following which he relies upon in his ap¬ 
peal in the above-entitled cause: 

1. The Court erred in sustaining plaintiff’s objection to permitting 
the defendant Charles D. Fowler to testify as to a conversation he had 
with Brainard H. Warner, the original plaintiff, with reference to a 
settlement said Warner had made with the defendant Moulton. 

2. The Court erred in directing the jury to return a verdict for the 
plaintiff against the defendant Charles D. Fowler on the ground of 
there being no sufficient legal defense interposed in behalf of defend¬ 
ant Fowler. 

RICHARD C. THOMPSON, 

Attorney for Defendant and Appel¬ 
lant Charles D. Fowler. 

20 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
19, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 66022 at Law, wherein The 
Washington Loan and Trust Company, Executor of the Will and 
Estate of Brainard H. Warner, deceased, is Plaintiff and George W. 
Turnburke, Charles D. Fowler and Hosea B. Moulton are Defendants, 
as the same remains upon the files and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix the 

seai of said Court, at the City of Washington, in said District, this 
7th day of October, 1922. 

[Seal Supreme Court of the District of Columbia.] 


E. W. 


MORGAN H. BEACH, 

Clerk . 


21 In the Supreme Court of the District of Columbia. 

At Law. 

No. 66022. 

Washington Loan & Trust Company, as Executor of the Will of 
the Late Brainard H. Warner, Plaintiff, 


George W. Turnburke, Charles D. Fowler, and Hosea B. Moul- 

ton, Defendants. 

Bill of Exceptions. 

Be it remembered That on the twenty-sixth day of June, 1922 
the issues joined in the above-entitled cause duly came on for trial 
before the Honorable Adolph A. Hoehling, Justice, and a jury duly 
empaneled in Circuit Division Number Three of the Supreme Court 
of the District of Columbia, the plaintiff being represented by its 
attorneys, W. C. Sullivan, Esquire, and F. R. Noel, Esquire, and the 

defendants being represented by their attorney, Robert H McNeill 
Esquire. ’ 

Whereupon the following proceedings were had: 

Alfred G. Buhrman was then called as a witness on behalf of the 
plaintiff and, being first duly sworn, testified that he is an Assist- 
f t , C ! e .™ ? f * he Supreme Court of the District of Columbia, and 
brought into Court the papers, the docket and the minute entries in 

oo ■ , W cas ® Number 55,604, with respect particularly to the 

22 judgment in that case. J 

. Thereupon, the defendants admitted on the record that the 

judgment was entered against the defendants for the amount of eisrht- 

est n fm U m d M. d an< \ 29/100 ($1 ' 848 ' 29 ) dollars, with inter- 

est from March 5, 1911, and costs, on the twelfth day of June 1914 

that there has been no satisfaction of the record”. ’ ’ 

Thereupon, the defendants admitted on the record that Mr B II 

;'®™? r T dled °? ‘he sixteenth day of May, 1916, and that the Wash-' 

n f n TrU u Com P an y duly qualified as executor of his 
estate, and is still such executor. 

Thereupon, the plaintiff announced that it rested its case. 
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Theieupon, the defendants, to maintain the issues on their part 
joined, called Hosea B. Moulton, one of the defendants, as a wit¬ 
ness in Ins own behalf, who, being first duly sworn, testified that be 
is one of the defendants in this cause, has resided here since 1805 
is a lawyer and has been practicing law in the District of Columbia 
lor about fifty years; that he knew Mr. Brainard H. Warner very 
well and had known him nearly all the time that he has lived in 
W ashington, has had many business and social relations with War¬ 
ner; that pnor to 1014 witness became interested in the property 
known as North Mount Vernon Land Company, at the instance of 
r - Warner, that the judgment sued on in this case grew out of 
that; that after the rendition of this judgment he had a conference 
with Mr. Warner. 

23 Thereupon Mrs. Jeanette Armstrong was called as a wit- 
foH ness for the defendants, and, being first duly sworn, testified as 

That at present she is cashier in the Powhatan Hotel; that durine 
the year 1915 she was a press feeder at the Government Printing 
Office; during the year 1914 she was working for Judge Moulton 
whom she knows personally and well; she also knew Mr. Brainard 
H. Warner; that in the latter part of August, or the first part of 
September, 1915, she saw Mr. Warner and Judge Moulton together 
‘n Judge Moulton s office; that Mr. Warner came in the office and 

MnnU™ U t d m ^ loU ton w h ® had the paper prepared, and Judge 
Moulton told him yes; Mr. Warner read the paper and signed it; he 

folded it up and put it in his pocket, and he left the office; Mr. 

16 ln,eI| ded to see his lawyer and have the judgment 
satisfied, that was spoken of; as witness understood it, all claims be- 
tween Judge Moulton and Mr. Warner were satisfied 

Witness identified a carbon copy of the original as the paper that 
'}*, " T v/ Judge Moultons office, and Mr. Warner signed it And 
f, ud f Boulton signed it; Mr. Warner took the original and folded 
it up and put it in his pocket. 

cai ‘k.°P . co By agreement as identified was 

offered m evidence, which is m the words and figures following: 

“ Memorandum of Agreement Made and Entered Into by and Be¬ 
tween. Brainerd H Warner, of Washington, D. C., and Hosea B 
Moulton, also of Washington, D. C. 

“For and in consideration of One Dollar and other valid considera- 
tl0 u S ‘ iereiI ^ a ft er named, witnesseth: 

5 art i ie - S ha u e fully ad i usted and settled all mat- 
. . ters / deb j?> and claims between them of everv kind and de- 
scnption mciuding the judgment of Brainerd H. Warner against 

othere°AtUwNo er 55fi04 a s d C ° mP p tly an , d u Hosea B - Moulton and 
omere, At Lp No. 55604 Supreme Court of the District of Columbia 

^ild ai ^ U ^ ent T’vl V T er agrees t0 have his attorney enter 
satisfied. Said Hosea B. Moulton, in consideration thereof, hereby 
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cancels all of his claims against said Warner on account of real 
estate transactions and any and all matters. 

“This agreement is signed and executed as a receipt and settlement 
in full of all of our claims and demands against each other. 

“Witness our hands and seals. 

“BRAINERD H. WARNER. [seal.I 
“HOSEA B. MOULTON. [sEAL.] ,, 

Witness testified that she saw Mr. Warner sign the paper of which 
the foregoing is a copy, and also saw Mr. Moulton sign it, and this 
copy was left in the files in Judge Moulton’s office. 

On cross-examination, witness testified that she has never left Mr. 
Moulton’s employ; whenever he has work for her to do he sends for 
her and she goes down and works for him; she has a permanent 
position; that she wrote the paper in the latter part of August or 
the first of September, 1915, she was working there every day; when 
she went to work in the Printing Office, she would would for Judge 
Moulton occasionally; she stopped work for the Office on the 

25 eighth of this past February; she did not work every day from 
the first of September, 1915, to the eighth of this last Febru- 

ary, but she did work every day for probably two weeks after the first 
of September, 1915; if Judge Moulton had business down there she 
would go down there and give him an hour or two hours; before she 
went to the Government Printing Office she was a permanent em¬ 
ployee; she went to the Government Printing Office in the fall, sec¬ 
ond, third, fourth or fifth of September, 1915; that was before this 
paper was signed; she was there every day at the time this paper 
was signed, because the month of August was her leave, and the 
paper was signed in the latter part of August or first part of Septem¬ 
ber, but the day witness cannot tell; her leave ran from the fifteenth 
of August up to around the fifteenth of September, and this paper 
was signed during the time she was there every day and she is there 
every day now; the last time she saw this particular sheet of paper 
was this morning, just before she came here; she never had this 
paper after the transaction, and Mr. Moulton filed it away; there was 
no further reference made in conversation to that paper or to the 
transaction itself; this is a carbon copy, exact carbon copy of the 
paper that Judge Moulton dictated to witness, and she put the signa¬ 
tures in typewriting on this carbon copy on the day it was signed. 

# Charles D. Fowler, one of the defendants, called as a witness in 
his own behalf, being first duly sworn, testified that he is one of the 
defendants in this suit, and knew both Mr. Warner and Mr. Moul¬ 
ton ; thereupon the following occurred: 

26 “Q. Will you state whether or not along in the fall of 
1915 you met Mr. Warner on the street in front of Mr. 

Moulton’s office? A. Well, I don’t know as it was particular^ in 
front of his office. I met him on F Street. 

“Q. Will you state whether or not you had a conversation with 
him with reference to a settlement he had made with Mr. Moulton? 
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‘‘Mr. Sullivan: I object on the ground of Section 1064 of the Act 
(Code D. C.). ,, 

Which objection was sustained by the Court, to which ruling the 
defendants then and there noted an exception which exception was 
duly allowed. 

Thereupon the defendants rested their case. 

Thereupon the plaintiff in rebuttal called Clayton E. Emig as a 
witness, who, being first duly sworn, testified as follows: 

That he is a member of the Bar of this Court, and has been since 
1892; he knew the late Brainerd H. Warner, and also knows Hosea 
B. Moulton and Charles D. Fowler j that he entered into a written 
contract or arrangement with Mr. Brainerd H. Warner, about the 
twenty-fourth of November, 1915, which with the signatures thereto 
lie identified, and it was thereupon offered in evidence, but excluded 
by the Court on objection of the defendants; and the witness fur¬ 
ther testified ahat after making such arrangement or contract with 
Mr. Warner witness had conversations with Mr. Moulton and with 
Mr. Fowler with reference to the collection of the judgment referred 
to in his agreement with Mr. Warner, the judgment against the 
Mount Vernon Land Company, Mr. Moulton and Mr. Fow- 
27 ler; it was with reference to the judgment in the case At 
Law No. 55604; that Mr. Moulton said nothing to the effect 
that that judgment had been satisfied or adjusted in any way; he 
explained his relations with the Mount Vernon Land Company, 
that the land had been sold and forfeited, and he could get noth¬ 
ing out of it, and that he had no property of his own nor ability 
with which to pay, and would not or could not pay it; that witness 
called on Mr. Fowler, who said nothing with reference to having 
settled or adjusted that judgment, or its having been settled or 
adjusted by Mr. Moulton; witness presented the judgment for col¬ 
lection, and Mr. Fowler said that he had no property out of which 
it could be collected, that the Mount Vernon Land Company had 
passed out of existence, all its lands were forfeited to Virginia, and 
that he had no property of his own and could not pay. 

On cross-examination, witness said his conference with Mr. Moul¬ 
ton was in Mr. Moulton’s office in the Washington Loan <fe Trust 
Company, shortly after November twenty-fourth; that he had his 
conference with Mr. Fowler in his, Fowler’s, office on F Street, be¬ 
tween Sixth and Seventh, about the same time, possibly before or 
possibly after, but almost immediately; he thinks he has had other 
conversations with Mr. Moulton, but cannot recall the dates, it was 
some time after his first conversation, he thinks it was possibly in 
1916; witness does recall that afterwards he saw Mr. Moulton again 
about the same matter, he would say that it was about the middle 
of the year, in the summer of 1916; he had no further conversa¬ 
tion with Mr. Fowler; that he sued Mr. Fowler shortly afterwards 
in Maryland on the judgment, but does not recall that he saw him 
personally; he endeavored to see him frequently; he did not issue a 
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oo l e V fa & U r ® xe , cution on the judgment in the District of 
Cohimbm; he had proceeded in Maryland against Fowler. 
Thereupon the following occurred: 

“Q. You did nothing in the District of Columbia against Monl 
ton except to talk with him, did you? A. Oh, yes I did! I threw 
out my anchor and 1 lay to, as far as Mr. Moulton was concerned I 

■m!l T ih' < K "lT 1 i t i th ?V C j uld collect "’hen I found some property 
ami I thought 1 had found some about a month ago.” y 

Witness further testified that he did not issue any legal paper out 
of the Clerk s office with a view to collection of this judgment be- 

Moulton! WaS endeaV ° ring ‘° C ° IIect 11 in Maryland against Mr. 

1 hereupon the following occurred: 

Q. What did you do over there against Mr. Moulton*? A Well 
agSt ” 80 ™ pr ° Perty ' Mr McNei,1 > that 1 ™ going to proceed 

Witness further testified that he came to take charge of this mat¬ 
ter Wause \lr. Warner spoke to him and asked him whethe^he 
could col ect the judgment that Mr. Sullivan had recovered against 

Vernon'l!and Company^° Ult0n “ d ^ Turnburke of the Mount 

.?K- redl ‘! Ct exa mination, witness testified that his taking charge 
this matter was on account of the written contract between wft- 
ness and Mr. Warner, which had theretofore been identified by the 
witness, which contract was thereupon admitted in evidence iii the 
words and figures following, to wit: ’ 

29 “This agreement made this 24th day of November 1915 
, n h >' ““d between Brainerd H. Warner party of the first part 
d ;,. a - V On !' • Emig party of the second part; 

ltnesseth: that the party of the first part hereby emnlovs thp 
[ )ar JJ second part to collect a certain judgment at law num- 

bered 55,604 recovered in the Supreme Court of the District of Co- 
umbia against the defendants George W. Turnburke Charles D 
•owler, Hosea B. Moulton and the Mount Vernon 1 and Company 
in fa\ or of the party of the first part, for the sum of $1 848.27 with 
interest from March 5, 1911, and all costs, and to advance all court 
costs or undertakings that may be necessary or required bv anv 
court to which said transcript If judgment may iTtaken for suU 
oi collection and to allow and pay the party of the second part an 
attomey s fee equal to ten percentum of any amount he mav re¬ 
cover and collect in the above case or any suit he may institute on 

named ln?CrlPt ’ agaiDSt M > ° r “ ny ° nC ° f ,he said Sdante above 

The p a rt y of the second part hereby agrees to accept said em- 
ployment and to give to the party of the first part his best 
90 and earnest efforts in the collection and prosecution of said 
cause and to accept in payment therefor the said ten ner- 
centum offered by the party of the first part. This contract t/ex- 


18 


C. D. FOWLER VS. WASH. L. & T. CO., EXR., ETC. 

pire in Six Months unless renewed and cash to be decided upon by 
party of the first part. 

“Witness our hands and seals the year and day above written 

“BRAINARD H. WARNER, [seal.] 

“0. E. EMTG. [seal.]” 

Whereupon the plaintiff rested. 

^ Whereupon, the defendants called in sur-rebuttal Charles D. 
Fowler, who, having been previously duly sworn, testified further 
as follows: 

That he had a conversation with attorney Emig in respect to this 
Warner-Moulton judgment, just one time; that Emig had said that 
he came to witness’s office, but he never came to witness’s office in 
his life, that witness met him on the street, Emig never was in wit¬ 
ness’s office. 

Thereupon the following occurred: 

“By Mr. McNeill: 

“Q. At the conversation referred to on the street, will you state 
whether or not you stated to Mr. Emig that you had no property 
and that there was no way to collect it, and that the judgment, so 
far as you w T ere concerned, was of no importance, or words to that 
effect? A. That is a deliberate untruth. I never made any such 
statement to anybody. 

31 “Q. What did you say about this judgment at that conver¬ 

sation ? 

“Mr. Sullivan: I object. * * * 

“The Court: Oh, he has given his version of what the conversation 
was. I think it is proper to ask him what he did say. 

“Mr. Sullivan: Your Honor will allow me an exception? 

“The Court: Yes. I will limit it to that conversation on the 
street. * * * 

The Witness: He spoke to me about the judgment, and I said that 
Mr. Moulton had already settled that judgment, and I did not owe it. 
I said Mr. Moulton has settled it and paid it and you know it is paid 
and that is all there is to it. That w T as all the conversation I had with 
him. He moved pretty quick. He stepped away pretty quick from 
me. That w T as the only conversation I ever had with the man in 
my life. I never head from him since then, nor have T seen him to 
my knowledge, from 1915. 

“By Mr. McNeill: 

Q. Was there any other paper served on you in Maryland in this 
case? A. No, sir, to my knowledge I never had a paper served on 
me.” 

On cross examination, the witness stated that he never had a paper 
served on him in Maryland in this case. 
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Whereupon the defendant called in sur-rebuttal Hosea B. Moul- 

t>’k . "i! h! T? g be€n P reviousl y duly sworn, testified as follows: 

, o, e . had one conversation with Mr. Emig subsequent to 

09 • .’ m respect to the judgment, and that conversation was 

oz in witness’s office. 

u hereupon the following occurred: 

“Q. At that conversation did you say in substance that the iude- 
ment could not be collected, and that you had no property out of 
which it | could be paid? A. May 1 answer in my own way? 

Q. Well, first, just answer that. Did you say that? A. No, sir. 

•+i * ^ ovv, s ^ e J us t what did occur between you and Mr. Emitr 
with respect to that. I mean what conversation occurred. * * * 
A. I explained to him the condition of the property, that it had all 
been lost, and was all gone, and I had not received a cent out of it 
or not made a cent out of it; I had settled with Mr. Warner in an 
adjustment of some other matters.” 

Thereupon, both sides rested the case. 

Thereupon, the following occurred: 

* Have you any special requests? 

. 1T' Sul,lvan - No, your Honor, except the instruction to the jury 
to return a verdict in favor of the plaintiff at least against th e J de¬ 
fendant i owler, even though the jury be satisfied that this settlement 

discharge Fowled Bwn th ° Ugh » ^ ifd“ 

Mr. McNeill: Is that all that you ask? 
enrl Mr * 8uIllVan: 0f course not. The jury is convinced, I am 

•Mil C" 

‘‘The Court: You say in any event that there is no defense for the 

a 'rHete" of The'othe’r ^ re ' eaSe ° f ° ne perSon shou,d °P erate aa 
“Mr. Sullivan: Yes, sir. 

“The Court: How about Turnburke? 

33 ® ulliv ; an T : He was not served. He is a non-resident. 

1 he Court: I suppose that if the jury believe thD settle 

and Mr - Wamer -—^ thl; 

McNeill: Our position is that both are released. 

. , What have you to say in opposition to this Court of 

Appeals decision in the Bunch case? 

...M’"' McNeill: We maintain this, that this constituted a complete 
settlement against all parties, and that the purpose and intent of this 
settlement was that the judgment should be entered ‘Satisfied’ • so 
thatit was to be absolutely a dead record against everybody. ’ 

1 he Court: Of course, the paper on its face only purports to be 
a settlement between Warner and Moulton. I will direcf a verdict 
against the defendant Fowler. rd,ct 

fir. ff 1 ’ McNeill: Your Honor will take into consideration before 
finally feting on this, one phrase of the contract, ‘which said iude- 
ment said Warner agrees to have his attorney enter “satisfied g 
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U I maintain that that is broad enough to mean that it releases all 
of the defendants. 

‘‘The Court: This is a settlement between Warner and Moulton 
on the face of it. I will grant the motion as to a directed verdict 
against the defendant Fowler in any event, and will let the other 
go to the jury. 

“Mr. Sullivan: I will ask you also to instruct the jury that the 
presumption is that the judgment is not paid and the burden of 
proof is on the defendants to prove that it has been paid. 

“The Court: They admit the judgment. 

34 “Court’s Instructions to the Jury. 

“The Court (addressing the jury): This is a suit, gentlemen of 
(lie jury, by the plaintiff as executor of the will of the late Brainard 
\\ arner, deceased, against Charles D. Fowler, and Hosea B. Moulton, 
to recover the sum of $1,848.29 with interest from March 5, 1911, 
and $44.20 costs, that item relating to a certain judgment which it 
is conceded was heretofore entered in this Court in favor of Brainard 
H Warner, now deceased, against the defendants to this suit. 

“In the first place, I instruct you to return a verdict for the plain- 
tiff against the defendant Charles D. Fowler for the amount I have 
stated, there being no sufficient legal defense interposed on behalf 
of the defendant Fowler, so that in any event your verdict will be 
in favor of the plaintiff against the defendant Fowler, for the full 
amount. 

“That only leaves for your consideration and determination the 
question as to the liability or otherwise of the defendant Hosea B. 
Moulton. There is no question here that at one time at least there 
was a valid judgment obligation against the defendant Moulton, and 
the only question here is whether or not that judgment was there¬ 
after satisfied. 

“The defendant Moulton says that it was satisfied and there is 
produced what purports to be a typewritten carbon copy of an al¬ 
leged agreement of settlement. It is a typewritten carbon copy 
throughout; it is signed in typewriting. To offset that, the plain¬ 
tiff has introduced evidence tending to show that after the date of the 
alleged settlement Mr. Warner employed an attorney, Mr. Emig, 
who has testified here, to collect or endeavor to collect that 

35 judgment; that very same judgment. The attorney has 
testified as to interviews he said he thereafter had with the 

defendant Moulton in the pursuance of that employment. 

“Then, to offset that, you have the testimony of Mr. Moulton 
the defendant, tending to contradict the version given by the at¬ 
torney as to what took place at that conversation. 

“If you find from all the evidence in that case that the decedent 
Brainard H. Warner, and the defendant Moulton arrived at an 
agreement of settlement concerning this judgment, then that is the 
end of the matter, and you will return your verdict in favor of the 
defendant Moulton. If on the other hand, you find that the parties 
named, that is, Warner and Moulton, did not so compose their dif- 
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ferenecs and that the judgment here sued upon was not settled bv 

ir, A si r.ir.rj "' 9 ,8 “ ina «»'• 

,t Edt! e* its 

.U? ur H° no V° limi ‘‘hat to the judgments. U l 

th/pttEX^j;dSenr Cerning ‘ hiS jU<,gment ’ 14 m,lst be on 

«m/‘ S J? Ih I an V And rii must * )e by that Particular writing? 

ho Z tl ? 0Urt ;. Yes XT That is the only one mentioned. *t must 
hB J> y *at writing. None other is relied on. 

Mr. McNeill: And your Honor will allow me an excention to 
fInda P nt rt Foier U ? inS ‘ rUCtion which directs a verdict against the d^ 

36 which exception was duly allowed and noted. 

Thereupon, the jury retired, and returned with a verdict 
for the plaintiff against the defendant Charles D Fowler 

n°ine h cente ln tSl f 848 g 2d e t en 'T-'T 1 f ? rt /- eigh , t , dollars and twenty-’ 
nine cents ($1,848.29), with interest from March 5, 1911 and a 

verdict for the defendant Hosea B. Moulton ’ 

Thereafter, the defendant Charles D. Fowler duly made a mo- 

4l0 “ b) . s ? t , as,de the wrdict herein against the said Fowler, and for 
a new trial. 

Said motion was duly submitted to the Court, and thereafter on 

fctrsiiis, 0 ' **•«-» 

Thereupon, the Court entered judgment upon the verdict of the 

Fnwl ' n f aVOr - °/, the P Ialn ' lff against the defendant Charles D 

f «t tee ",u Undlpd f «r(y-eight dollars and twenty-nine 
cents ($1,848.29), with interest from the fifth day of March 1911 
and costs. ’ 

37 & 38 of L Ad n°'? h i 4 ' f H ° e , hlln «.' Justice of the Supreme Court 
. . , , J? ^? e Dwtnct of Columbia, before whom this cause was 

lf 1C ?il C ?vl hew r’ CCrtlfy 4 5 lat * lle foregoing comprises the substance 
of all the evidence introduced on the trial of this cause, and con- 

tains the severa exceptions allowed thereon; and the defendant 

m h »iln S th- F p W e K ii Jy f hlS att0 . rney havin K duly prayed the Court 
to sign this, his bill of exceptions, with the same force and effect 

as if each exception had been separately signed and sealed, and to 

make the same part of the record in this cause, I do hereby sign 

seal, settle and allow the same as the bill of exceptions in this cause 

A nd D° rd 1922 he Same ° f reC ° rd ’ n ° W f ° r the "’ thisPsd day of October; 


O. K. 


A. A. HOEHLING, 

Justice. 


W. C. SULLIVAN. 
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» 

[Endorsed:] At Law. No. 66,022. Washington Loan & 
l rust Company, as Executor of the will of the late Brainard H. 
Warner, v. George W. Turnburke, Charles D. Fowler and Hosea B. 
Moulton. Bill of Exceptions. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3911. Charles D. Fowler, appellant, vs. The Washington Loan 
and Trust Company, exec., &c. Court of Appeals, District of 
Columbia. Filed Nov. 14, 1922. Henry W. Hodges, clerk. 
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STATEMENT OF THJE CASE. 

Court of tlm iStrief o^Col ^ k^i! of , the Supreme, 
Court, against Charles D hWi?’ h °f ng a Circuit 
Washington Loan and Tn,st ^ “ i& T ° £ The 
the will and estate of Brainard H Ex ^ cutor of 

JWJW “'•«>* a«»»i &TS, fShT 1 ’ 

ofMarch, 1911, „„ (Ri “» “‘k da? 

Brainard H. TVaroer id h-»a ii# i* 
twelfth day of June, 1914 rT’ t0 tte 
Supreme Court of the District of Cni* g ?? ent 111 4116 
George W. Turnburke, Charles D Fot, /-" 1184 

B. Moulton, for the sum of V 848 20 XT* ^ 

5 “day of «iTl£, StaSS 
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in an action on the law side of the Court, numbered 
55,604. 

On the 16th day of May, 1916, the said Warner de¬ 
parted this life, at which time there had been no satis¬ 
faction of record of said judgment. (R., p. 13.) 

Thereafter, The Washington Loan and Trust Com¬ 
pany was, by the Supreme Court of the District of 
Columbia, granted letters testamentary upon the es¬ 
tate, and duly qualified as the executor of the estate, 
of said Brainard H. Warner, deceased. 

Thereafter, on, to wit, the 22d day of September, 

1921, said The Washington Loan and Trust Company, 
Executor of Brainard H. Warner, deceased, instituted 
an action, on the law side of the Supreme Court of the 
District of Columbia, against said George W. Turn- 
burke, Charles D. Fowler, and Hosea B. Moulton, to 
recover the sum of $1,848.29 and costs, being the 
amount of the aforesaid judgment recovered against 
said parties by said Brainard H. Warner, in his life¬ 
time. (R., p. 2.) 

There being no service of process upon said Turn- 
burke, a non-resident, no further action was taken as 
to him. 

Said Moulton and Fowler filed their pleas of nil 
debit and payment in defense of the action, and issue 
joined thereon, the cause was tried by a jury before 
the Honorable Adolph A. Hoehling, Justice in Circuit 
Division No. 3 of the Supreme Court of the District 
of Columbia on the 26th day of June, 1922. 

At the conclusion of the testimony, the Court di¬ 
rected the jury to find a verdict for the plaintiff 
against the defendant J^e^rjhe, ,, 

claimed in the action, A ana air^cfed the jury it they 
found from all the evidence that the decedent Warner 



and the defendant Moulton arrived at an agreement 

rehir! emCI1 V C ? nCer r ig 8aid they should 

rp l? rdlCt m favor of the defendant Moulton. 

T he jury found against the defendant Fowler, as 
ireeted by the Court, and found in favor of the de- 
fendant Moulton. (R., p. 21.) 

f Aft ® r °! errUling motion of the defendant Fowler to 
set aside the verdict and for a new trial, the Court en¬ 
tered judgment upon the verdict in favor of the plain- 
lff against the defendant Fowler for $1,848.29 with 

Ts T day M * reh - 19 “. .2 

Lippis SctS i ” d8m ““ appeU “* 

The appellant thereafter perfected his appeal, and 
tne case is now here for review. 

ASSIGNMENT OF ERRORS. 

1. The Court erred in sustaining plaintiff’s objec¬ 
tion to permitting the defendant Charles D. Fowled to 
testily as to a conversation he had with Brainard H 
Warner, the original plaintiff, with reference to a set^ 

Moulton. 88 ^ had “ ade ^ the defendant 

« l rred in directing the J UI 7 to return 

a verdict for the plaintiff against the defendant 

Charles D. Fowler, on the ground of there being no, 

sufficient legal evidence interposed in behalf of the de¬ 
fendant Fowler. 

ABGUMENT. 

As the only substantive error relied on is the action 
of the Court below in directing a verdict and entering 
judgment for the plaintiff upon the whole evidence 






against the appellant, it is necessary to state all of the 
evidence offered at the trial, to ascertain if there was 
error committed by the Court in directing the verdict 
against the appellant on the ground of there being no 
sufficient legal evidence interposed in his behalf. 

The evidence adduced in the cause is as follows: 

ALFRED G. BUHRMAN, a witness on behalf of the 
plaintiff, testified that he is an Assistant Clerk of the 
Supreme Court of the District of Columbia, and 
brought into Court the papers, the docket and the min¬ 
ute entries in Law case No. 55604, with respect par¬ 
ticularly to the judgment in that case. 

Thereupon, the defendants admitted on the record 
that a judgment was entered against the defendants 
for the amount of $1,848.29, with interest from March 
5, 1911, and costs, on the twelfth day of June, 1914, 
and that there was no satisfaction of record. 

Thereupon, the defendants admitted on the record 
that Mr. Brainard HL Warner died on the sixteenth 
day of May, 1916, and that The Washington Loan and 
Trust Company duly qualified as executor of his es¬ 
tate, and is still such executor. 

Thereupon, the plaintiff announced that it rested its 
case. 

Thereupon, the defendants, to maintain the issues 
on their part joined, called HOSEA B. MOULTON, 
one of the defendants, who testified that he is one of 
the defendants in the cause, has resided here since 
1865, is a lawyer and has been practising law in the 
District of Columbia for about fifty years; that he 
knew Brainard H. Warner very well and had known 
him nearly all the time that he has lived in Washing¬ 
ton; has had many business and social relations with 
Warner; that prior to 1914, he became interested in 
the property known as North Mount Vernon Land 
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Company, at the instance of Warner; that the judg¬ 
ment sued on in this case grew out of that; that after 

the rendition of this judgment he had a conference 
with Warner (R., p. 14). 

MRS. JEANNETTE ARMSTRONG, a witness for 
, defendants, testified that she at present is cashier 
in the Powhatan Hotel; that during the year 1914 she 
was working for Judge Moulton, whom she knows per¬ 
sonally and well; she also knew Mr. Brainard H. War¬ 
ner ; that in the latter part of August, or the first part 
of September, 1915, she saw Mr. Warner and Judge 
Moulton together in Judge Moulton's office; that Mr. 
Warner came in the office and asked Judge Moulton 
if he had the paper prepared, and Judge Moulton told 
him, yes; Mr. Warner read the paper and signed it, he 
folded it up and put it in his pocket, and he left the 
office; Mr. Whrner said he intended to see his lawyer 
and have the judgment satisfied, that was spoken of; 
as she understood it, all claims between Judge Moul¬ 
ton and Mr. Warner were satisfied. She identified a 
carbon copy of the original as the paper that she wrote 
in Judge Moulton's office, and Mr. Warner signed it 
and Judge Moulton signed it; Mr. Warner took the or¬ 
iginal and folded it up and put it in his pocket. 

The carbon copy of the agreement as identified was 
offered in evidence, which is in the words and figures 
following (R., pp. 14-15): 

“ Memorandum of Agreement Made and En¬ 
tered Into by and Between Brainard H. Warner 
of Washington, D. C., and Hosea B. Moulton, also 
of Washington, D. C. 

"For and in consideration of One Dollar and 
other valid considerations hereinafter named 
Witnesseth: 9 



‘ i That said parties have fully adjusted and set¬ 
tled all matters, debts and claims between them of 
every kind and description, including the judg¬ 
ment of Brainard H. Warner against the North 
Mt. Vernon Land Company and Hosea B. Moul¬ 
ton and others, At Law No. 55604, Supreme Court 
of the District of Columbia, which said judgment 
said Warner agrees to have his attorney enter 
satisfied. Said Hosea B. Moulton, in considera¬ 
tion thereof, hereby cancels all of his claims 
against said Warner on account of real estate 
transactions and any and all matters. 

“This agreement is signed and executed as a 
receipt and settlement in full of all of our claims 
and demands against each other. 

“Witness our hands and seals. 

“Brainard H. Warner, (Seal) 
i ‘ Hosea B. Moulton. (Seal)’’ 

Witness testified that she saw Mr. Warner sign the 
paper of which the foregoing is a copy, and also saw 
Mr. Moulton sign it, and this copy was left in the files 
of Judge Moulton’s office. 

On CROSS-EXAMINATION, she testified that she 
has never left Mr. Moulton’s employ; whenever he has 
work for her to do he sends for her and she goes down 
and works for him; that she wrote the paper in the 
latter part of August or the first of September, 1915; 
that this paper was signed in the latter part of August 
or first part of September, but the day she cannot tell; 
her leave ran from the 15th day of August up to 
around the 15th day of September, and this paper was 
signed during the time she was there every day, and 
she is there every day now; the last time she saw this 
particular sheet of paper was this morning, just be¬ 
fore she came here; she never had this paper after the 
transaction, Mr. Moulton filed it away; there was no 





further reference made in the conversation to that 
paper or to the transaction itself j this is an exact car¬ 
bon copy of the paper that Judge Moulton dictated to 
witness and she put the signatures in tpewriting on 
this carbon copy on the day it was signed. (R., pp. 
14-15.) 

Whereupon, CHARLES D. FOWLER, one of the 

defendants, was called as a witness, and the following 
occurred: 


“Q. Will you state whether or not along in the 
fall of 1915 you met Mr. Warner on the street in 
front of Mr. Moulton’s office? 

“A. Well, I don’t know as it was particularly 
in front of his office. I met him on F Street. 

“Q. Will you state whether or not you had a 
conversation with him with reference to a settle¬ 
ment he had made with Mr. Moultonft 

.. * object on the ground of Sec¬ 

tion 1064 of the Act (Code D. C.) ” 

Which objection 'was sustained by the Court, to 
which ruling the defendants then and there noted an 
exception, which exception was duly allowed. 

Thereupon the defendants rested their case. 

The plaintiff, in REBUTTAL, called CLAYTON E. 
EMIG, who testified that he is a member of the bar 
of this Court, and has been since 1892; that he knew 
ttie late Brainard H. Warner, and also knows Hosea 
B. Moulton and Charles D. Fowler; that he entered 
into a written contract or arrangement with Warner 
on the 24th of November, 1915, with reference to the' 
collection of the judgment referred to in his agree- 
ment with Mr. Warner, the judgment against the 
Mt. Vernon Land Company, Mr. Moulton and Mr. 
Fowler, in the case At Law No. 55604; that he had 
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a conversation with Mr. Moulton and Mr. Fowler 
with reference to the collection of this judgment, 
that Mr. Moulton said nothing to the effect that 
the judgment had been satisfied or adjusted in any 
way; he explained his relations with the Mount Ver¬ 
non Land Company, that the land had been sold and 
forfeited, and he could get nothing out of it, that he 
had no property of his own, nor ability with which to 
pay, and would not or could not pay it; that he, Emig, 
called on Mr. Fowler, who said nothing with reference 
to having settled or adjusted that judgment or its 
having been settled or adjusted by Mr. Moulton; he 
presented the judgment for collection and Mr. Fowler 
said that he had no property out of which it could be 
collected, that the Mount Vernon Land Company had 
passed out of existence, all its lands were forfeited to 
Virginia, and that he had no property of his own and 
could not pay. 

On CROSS-EXAMINATION, Emig stated his con¬ 
ference with Mr. Moulton was in Mr. Moulton's office, 
at The Washington Loan and Trust Company, shortly 
after November 24, that he had his conference with 
Mr. Fowler in his, Fowler's office, on F Street, be¬ 
tween 6th and 7th, about the same time, possibly be¬ 
fore or possibly afterward, but almost immediately; 
he thinks he had had other conversations with Mr. 

Moulton, but could not recall the dates; it was some 
time after his first conversation, he thinks possibly in 
1916; witness does recall that afterwards he saw Mr. 

Moulton again about the same matter, he would say \ 

it was about the middle of the year, in the summer of 
1916; he had no further conversation with Mr. Fowler; I 

that he sued Mr. Fowler shortly afterwards in Mary¬ 
land on the judgment, but does not recall that he saw 











him personally ; he endeavored to see him frequently; 
he did not issue a fieri facias or execution on the judg¬ 
ment in the District of Columbia, he had proceeded 
m Maryland against Fowler. 

-Thereupon the following occurred: 

“Q. You did nothing in the District of Colum¬ 
bia against Moulton except to talk with him, did 
you? 9 

A. Oh, yes, I did. I threw out my anchor and 
1 lay to, as far as Mr. Moulton was concerned. I 
ad a judgment that I could collect when I found 
some property, and I thought I had found some 
about a month ago.” 

Witness further testified that he did not issue any 
legal paper out of the Clerk’s office with a view to 
collection of this judgment, because he was endeavor- 
mg to collect it in Maryland against Mr. Moulton. 

Thereupon the following occurred: 


Mouttont^ did y ° U d ° ° Ver there a & ainst Mr. 

Npiiwufr 1 f ° U " d ® ome property, Mr. Mo- 
JNeili, that I was going to proceed against.” 

Witness further testified that he came to take 
charge of this matter because Mr. Warner spoke to 
mm and asked him whether he could collect the judg¬ 
ment that Mr. Sullivan had recovered against Mr. 
Fowler and Mr. Moulton and Mr. Tumburke, of the 
Mount Vernon Land Company. 

On RE-DIRECT EXAMINATION, witness testified 
that his taking charge of this matter was on account 
ot the written contract between witness and Mr. War¬ 
ner, which had theretofore been identified by the wit- 




ness, which contract was thereupon admitted in evi¬ 
dence, in the words and figures following, to wit: 

“This agreement made this 24th day of Novem¬ 
ber, 1915, by and between Brainard H. Warner, 
party of the first part, and Clayton E. Emig, party 
of the second part; 

“Witnesseth: That the party of the first part 
hereby employs the party of the second part to 
collect a certain judgment at law numbered 55,- 
604, recovered in the Supreme Court of the Dis¬ 
trict of Columbia against the defendants, Oeorge 
W. Turnburke, Charles D. Fowler, Hosea B. Moul¬ 
ton and the Mount Vernon Land Company in 
favor of the party of the first part, for the sum 
of $1,848.27, with interest from March 5, 1911, 
and all costs, and to advance all court costs or 
undertakings that may be necessary or required 
by any court to which said transcript of judgment 
may be taken for suit or collection and to allow 
and pay the party of the second part an attorney’s 
fee equal to ten per centum of any amount he may 
recover and collect in the above case or any suit 
he may institute on said transcript, against all, or 
any one of the said defendants above named. 

‘ * The party of the second part hereby agrees to 
accept said employment and to give to the party 
of the first part his best and earnest efforts in the 
collection and prosecution of said cause and to 
accept in payment therefor the said ten per- 
centum offered by the party of the first part. This 
contract to expire in Six Months unless renewed 
and cash to be decided upon by party of the first 
part. 

“Witness our hands and seals the year and day 
above written. 

“Brainabd H. Warner, (Seal) 
“C. E. Emig. (Seal)” 

Whereupon the plaintiff rested. 




Whereupon, the defendants called in SUB-REBUT¬ 
TAL, CHARLES D. FOWLER, who testified that he 
had a conversation with Attorney Emig, in respect 
to this Warner-Moulton judgment, just one time, that 
Emig had said that he same to Fowler’s office, but he 
never came to his, Fowler’s office in this life, that 

Emig met him on the street; Emig never was in 
Fowler’s office. 

Thereupon the following occurred: 


“By Mr. McNeill: 

“Q. At the conversation referred to on the 
street, will you state whether or not you stated to 
Mr. Emig that you had no property and that 
there was no way to collect it, and that the judg¬ 
ment, so far as you were concerned, was of no im¬ 
portance, or words to that effect? 

“A. That is a deliberate untruth. I never made 
any such statement to anybody. 

Q. What did you say about this judgment at 
that conversation? 

“Mr. Sullivan: I object. # * * 

, P*® Court: Oh, he has given his version of 
what the conversation was. I think it is proper 
to ask him what he did say. 

“Mr. Sullivan: Your Honor will allow me an 
exception? 

The Court. Yes. I will limit it to that conver¬ 
sation on the street. * * * 

“The Witness: He spoke to me about the judg- 

j aid that Mr ' M °ult°n has already 
settled that judgment, and I did not owe it. I said 

Mr. Moulton has settled it and paid it and you 
know it is paid and that is all there is to it. That 
was all the conversation I had with him. He 
moved pretty quick. He stepped away prettv 
quick from me. That was the only conversation 




I ever had with the man in my life. I never heard 
from him since then, nor have I seen him, to my 
knowledge, from 1915.” 

Witness testified that he never had a paper served 
on him in Maryland in this case. 

Whereupon, HOSEA B. MOULTON testified, in 
SUR-REBUTTAL, that he had one conversation with 
Mr. Emig subsequent to 1914, in respect to the judg¬ 
ment, and that conversation was in Moulton’s office, 
that he did not say to Emig in substance that the judg¬ 
ment could not be collected, or that he had no prop¬ 
erty out of which it could be paid. 

Whereupon, the following occurred: 

“Q* Now, state just what did occur between you 
and Mr. Emig with respect to that. I mean what 
conversation occurred. ’ ’ 

“A. I explained to him the condition of the 
property, that it has all been lost, and was all 
gone, and I had not received a cent out of it or 
not made a cent out of it; I had settled with Mr. 
Warner in an adjustment of some other matters.” 

Thereupon, both sides rested the case. 

A. 

The motion to direct a verdict is an admission of 
every fact in evidence and of every inference reason¬ 
ably deducible therefrom. And the motion can be 
granted only when but one reasonable view can be 
taken of the evidence and the conclusions therefrom, 
and that view is utterly opposed to the party’s right 
to a verdict and a judgment thereon. 

Though the decisions state it in many different 
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ways, this, we t hink , is substantially the doctrine of 
the adjudged cases that control in this jurisdiction. 

Appellant's evidence, above set forth In full, tends 
to show the judgment had been paid. In any event, it 
gives rise to great uncertainty as to the fact of non¬ 
payment, and wherever there is uncertainty as regards 
existence of payment the issue must be submitted to 
the determination of the jury. 

Gloria v. Railroad Company, 30 App. D. C. 559. 

It is contended that the Court erred in refusing to 

submit the question of payment to the jury to find the 
fact. 

' B. 

One of the chief questions, indeed, the vital one in¬ 
volved in this appeal, depends upon what is the true 
and proper construction to be given the contract be¬ 
tween Warner and Moulton respecting the entry of 
satisfaction of the judgment recovered by W r arner 
against Moulton, Fowler and Tumburke. The con¬ 
tract is in the following language: 

“ Memorandum of Agreement Made and En¬ 
tered Into by and Between Brainard H. Warner, 
of Washington, D. C., and Hosea B. Moulton, also 
of Washington, D. C. 

4 'For and in consideration of One Dollar and 
other valid considerations hereinafter named, wit¬ 
nessed : 

"That said parties have fully adjusted and set¬ 
tled all matters , debts, and claims between them of 
every kind and description, including the judg- 
men£ of Brainerd H. Warner, against the North 
Mt. Vernon Land Company and Hosea B. Moul¬ 
ton and others, At Law 55604 [italics ours] Su- 
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preme Court of the District of Columbia, which 
said judgment said Warner agrees to have his at- 
enter satisfied. [Italics ours.] Said Hosea 
B Moulton, in consideration thereof, hereby can¬ 
cels all of his claims against said Warner on ac¬ 
count of real estate transactions and any and all 
matters. 

“This agreement is signed and executed as a 
receipt and settlement in full of all of our claims 
and demands against each other. 

Witness our hands and seals. 

“Brainabd Hw Warner, (Seal) 

“Hosea B. Moulton. (Seal)” 

Thus it will be seen that the terms are free from 
ambiguity, and import a complete legal obligation on 
Warner’s part to have the judgment against the North 
Mt. Vernon Land Company, Hosea B. Moulton and 
others, At Law No. 55604, in the Supreme Court of the 
District of Columbia, entered satisfied. 

This Court has declared: 

A written contract the terms of which are free 
from ambiguity and import a complete legal obli¬ 
gation, is conclusively presumed to record the in¬ 
tention of the parties thereto in the absence of 
traud, accident and mistake.” 

Cortelyou v. United States ex rel. Thorpe 

32 App. D. C. 20. 

There is no fraud, accident or mistake averred or 
attempted to be proven in this case. 

The Court below, however, construed the contract 
to mean an agreement to enter the said judgment satis¬ 
fied as to Moulton only, and refused to give it the inter- 
pietation in accordance with the foregoing principles 
of law, and according to the ordinary and popular 


meaning of the terms employed when nothing appears 
to show that they were used in a different sense, thus 
depi iving the appellant of the said agreement as evi¬ 
dence ot payment and a defense to the enforcement of 
the judgment against him. 

In so construing the contract, it is submitted, the 
Court erred. 

It seems from the Record (p. 19) that the Court be¬ 
low was largely influenced in construing the contract 
as a release of Moulton only, by the decision of this 
Court in the case of Bunch v United States use of 
Keppler , 40 App. D. C. 157. The questions here under 
consideration are very different from those for deci¬ 
sion in that case. 

In the Bunch case, a compromise was effected with 
Baum, one of the judgment debtors, and the judgment 
as to him entered satisfied. Thereafter, a writ of scire 
facia* to revive the judgment against all of the de¬ 
fendants other than Baum was issued. The writ re¬ 
cited the release of Baum, and after due proceedings 
had, a judgment of fiat was entered upon scire facias 
against the other defendants. 

This Court said: (p. 158) 

“The real question before us, therefore, is 
whether Baum’s release by operation of law re¬ 
leased the other judgment debtors.” 

The Court held that Sec. 1210 of the Code authorized 
any one of several joint debtors to make a separate 
composition or a compromise with a creditor, subject 
to the provisions of the Code relating to partners; and 
that Sections 1494-1497, relating to such compromises 
by one of several partners where a partnership is 
dissolved, permit the release of such partners by the 
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creditor without impairing the right of the creditor to 
proceed against such members of the partnership as 
have not been discharged, and therefore held that the 
release of Baum and entry of judgment satisfied as to 
him, did not release the other judgment debtors, where 
the rule that the release of one surety releases all was 
changed by the Code provisions after the bond was 
given but before the compromise was effected and 
judgment entered. 

In the instant case, there is no question involved as 
to the effect of a separate compromise or release of one 
joint judgment debtor upon the liability of the remain¬ 
ing joint judgment debtors. Nor is it conceded that 
any such separate compromise with one of such debtors 
exists. On the contrary, it is insisted that the true 
meaning and intent of the contract shows a payment 
and release of all the joint judgment debtors. 

So that it is asserted that the decision in the Bunch 
case could have no application in ruling the questions 
for the Court ’s decision in the present case. 

The appellant contends, upon the evidence and the 
law, that the contract between Warner and Moulton is 
an agreement to enter the Warner judgment satisfied 
as to all defendants, and that the jury should have 
had an opportunity so to find. It is submitted that 
the action of the Court in restricting the meaning of 
the agreement of satisfaction, if the jury found it was 
duly executed, to the release of the defendant Moulton 
was error, and that the judgment against the defen¬ 
dant Fowler should be reversed and a new trial 
awarded. 

R. C. Thompson, 

John E. Laskey, 

Attorneys for Appellant . 
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IN THE 


Court of iUppiftlo, Bistnit of Colunrtuu 

January Term, 1923. 


No. 3911. 


Charles D. Fowler, Appellant, 


vs. 


The Washington Loan and Trust Company, Execu¬ 
te® OF THE WlLL AND ESTATE OF BhaINARD H. 

Warner, Deceased. 


BRIEF FOR APPELLEE. 


STATEMENT. 

On March 5, 1911, Brainard H. Warner recovered 
a judgment in the Supreme Court of the District of 
Columbia against George W. Turnburke, Charles D. 
Fowler and Hosea B. Moulton. On May 16, 1916, 
Warner died, leaving a will, nominating the appellee 
as his executor, and it duly qualified as such. On 
September 22, 1921, the appellee instituted an action 
of debt against the said Turnburke, Fowler and 
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Moulton upon the aforesaid judgment, but service of 
process not being had upon Turnburke the cause pro¬ 
ceeded to trial as against Fowler and Moulton only. 

The only question of fact on the trial was, whether a 
certain agreement had actually been made, which 
agreement is set out, post, p. 3. 

Two questions of law were presented for the con¬ 
sideration of the trial justice, one the meaning and the 
other the effect of that agreement if it was ever actu¬ 
ally made, and these are the only questions for con¬ 
sideration here. 

The Court directed a verdict in favor of the plain¬ 
tiff against the defendant Fowler, and the jury found 
in favor of the defendant Moulton. 

For the purposes of this appeal, therefore, the ques¬ 
tion of fact as to whether or not the agreement in 
question was ever made must be considered as re¬ 
solved in favor of the appellant. 

Though, as stated, the only questions for considera¬ 
tion here are, the meaning and the effect of the agree¬ 
ment referred to, the appellant nevertheless as his 
first assignment of error complains of the action of 
the trial court in sustaining an objection to the admis¬ 
sion of certain testimony. As he does not press that 
point, we need not consume time with a consideration 
of it. Not only so, but it deals solely with the question 
of fact whether the agreement was ever made. If we 
are right in our position with respect either to the 
meaning or to the effect of that document, the error 
of the trial Court, if error there was, was not prejudi¬ 
cial. 

...... i , 

) 

I 











ARGUMENT. 

The agreement in question reads as follows (Italics 
ours): 

“Memorandum of Agreement Made and Entered 
Into by and Between Brainard H. Warner, of 
Washington, D. C., and Hosea B. Moulton, also of 
Washington, D. C. 

For and in consideration of One Dollar and 
other valid considerations hereinafter named, 
Witnesseth: 

That said parties have fully adjusted and 
settled all matters, debts and claims between them 
of every kind and description, including the judg¬ 
ment of Brainard H. Warner against the North 
Mt. Vernon Land Company and Hosea B. Moul¬ 
ton and others, at Law No. 55604, Supreme Court 
of the District of Columbia, which said judgment 
said Warner agrees to have his attorney enter 
satisfied. Said Hosea B. Moulton, in considera¬ 
tion thereof, hereby cancels all of his claims 
against said Warner on account of real estate 
transactions and any and all matters. 

This agreement is signed and executed as a re¬ 
ceipt and settlement in full of all of our claims 
and demands against each other. 

Witness our hands and seals. 

Brainard H. Warner (Seal) 
Hosea B. Moulton (Seal).” 

What is the meaning of that document? It recites 
that the parties thereto, Warner and Moulton—not 
Fowler—have fully adjusted and settled all matters, 
debts and claims between them, including the judg¬ 
ment sued upon, which judgment Warner agrees to 
have his attorney enter satisfied. It is this expression 
“which said judgment said Warner agrees to have his 





attorney enter satisfied,” upon which the appellant's 
entire case is built. His contention is that the language 
quoted means an agreement to enter the judgment 
satisfied not only as to Moulton, but as to Fowler also 
and Turnburke as well. If that language was all that 
there was to the agreement in question, there might be 
room upon which to argue in support of the contention 
so made, but when we consider it in its setting it is 
patent that the meaning is to have the judgment satis¬ 
fied as to Moulton and as to no one else. After reciting, 
as we have already noted, that the parties to the agree¬ 
ment, Warner and Moulton, have fully adjusted and 
settled all matters, debt and claims between them, the 
agreement proceeds to the declaration that Moulton 
cancels all his claims against Warner and that the 

agreement is signed and executed as a receipt and 
settlement in full of all of our claims and demands 
against each other 

Clearly, therefore, this agreement is one dealing 
with the obligations of Warner and Moulton between 
one another and not of the obligations of any third 
party to them or either of them, whether that third 
party be Fowler or Turnburke or any one else. 

Such being the meaning of the agreement in ques¬ 
tion, it is fatal to the appellant's case, unless not only 
the release of one joint debtor operates as a release 
of the other or others as a matter of law, but also un¬ 
less the breach of the agreement to release one joint 
debtor will support an action for damages for such 
breach by other joint debtors not party to such agree¬ 
ment. This Court has resolved both of these ques¬ 
tions in favor of the appellee. 

In the case of Bunch v. United States to the use of 
Keppler, et at., 40 App. D. C. 156, this Court said: 







5 


, “ Se ft c - P° °J th e Code (31 Stat. at L. 1380, 
P* ), in force at that time, authorized any 
one of several joint debtors to make a separate 
composition or compromise with a creditor, sub¬ 
ject to the provisions of the Code relating to 

ffi r ! ne ^ 8, ? ecs ’ 1494 : 149 ? (31 Stat. at L. 1414 
1414, chap. 854), relating to such compromises by 

one of several partners where a partnership is 
dissolved permits the release of such partner by 
the creditor without impairing the right of the 
creditor to proceed against such members of the 
partnership as have not been discharged.” 


The agreement is one to which the appellant is not a 
party, and while it is now quite generally held that one 
not a party to an agreement may sue or defend upon 
it when it is made for his direct benefit, the contrary 
is the rule where the benefit of the third party is not 
direct but incidental only. Furthermore, even in cases 
in which the purpose of the agreement is a direct bene¬ 
fit to a third party, if that agreement is under seal as 

was the one in question, the third party cannot claim 
the benefit of it. 

Thus in National Bank v. Grand Lodge, 98 U S 
123 the Masonic Hall Association had issued certain 
bonds, the payment of which the St. Louis Lodge 
of Masons subsequently assumed. In a suit against 
the Grand Lodge brought by the holder of certain of 
the bonds, a verdict for the defendant was directed 
by the trial Court, and the consequent judgment was 
affirmed on appeal, the Supreme Court saying: 


. ^ * 8 unnecessary to consider the several as¬ 
signments of error in detail, for there is an in- 
surmountable difficulty in the way of the plain¬ 
tiff s recovery. The resolution of the Grand 























Lodge was but a proposition made to the Masonic 
Hall Association, and, when accepted, the resolu¬ 
tion and acceptance constituted at most only an 
executory contract inter partes. It was a con¬ 
tract made for the benefit of the association and 
of the Grand Lodge—made that the latter might 
acquire the ownership of stock of the former, and 
that the former might obtain relief from its 
liabilities. The holders of the bonds were not 
parties to it, and there was no privity between 
them and the lodge. They may have had an in¬ 
direct interest in the performance of the under¬ 
takings of the parties, as they would have in an 
agreement by which the lodge should undertake to 
lend money to the association, or contract to buy 
its stock to enable it to pay its debts; but that is 
a very different thing from the privity necessary 
to enable them to enforce the contract by suits in 
their own names. We do not propose to enter at 
large upon a consideration of the inquiry how far 
privity of contract between a plaintiff and defend¬ 
ant is necessary to the maintenance of an action 
of assumpsit. The subject has been much debated, 
and the decisions are not all reconcilable. No 
doubt the general rule is that such a privity must 
exist. But there are confessedly many exceptions 
to it. One of them, and by far the most frequent 
one, is the case where, under a contract between 
two persons, assets have come to the promissor’s 
hands or under his control which in equity belong 
to a third person. In such a case it is held that 
the third person may sue in his own name. But 
then the suit is founded rather on the implied un¬ 
dertaking the law raises from the possession of 
the assets, than on the express promise. Another 
exception is where the plaintiff is the beneficiary 
solely interested in the promise, as where one 
person contracts with another to pay money or 
deliver some valuable thing to a third. But where 
a debt already exists from one person to another, 
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a promise by a third person to pay such debt be¬ 
ing primarily for the benefit of the original debtor, 
and to relieve him from liability to pay it (there 
being no novation), he has a right of action 
against the promisor for his own indemnity; and 
if the original creditor can also sue, the promisor 
would be liable to two separate actions, and there¬ 
fore the rule is that the original creditor cannot 
sue. His case is not an exception from the gen¬ 
eral rule that privity of contract is required. 
There are some other exceptions recognized, but 
they are unimportant now. The plaintiff’s case is 
within none of them. Nor is he sole beneficiary 
of the contract between the association and the 
Grand Lodge. The contract was made, as we have 
said, for the benefit of the association, and if en¬ 
forceable at all, is enforceable by it. * * * It is 
manifest, therefore, that the bondholders of the 
association are not in such privity with the lodge, 
and have no such interest in the contract, as to 
warrant their bringing suit in their own names.’’ 

In Keller v. Ashford, 133 U. S. 610, 620-1, the Court 
held that where A mortgages certain land to B and A 
thereafter sells his equity of redemption to C, who 
assumes the payment of such mortgage, the mortgagee 
can sue C the transferree, in equity but not at law, 
quoting at length from National Bank v. Grand Lodge, 
98 U. S. 123, from which the Court said the case then 
before it could not be distinguished. 

In Constable v. National Steamship Co., 154 U. S. 
51, 73, certain goods were shipped by a steamer, and 
upon its arrival at the port of destination a collector’s 
permit w:as given to the Steamship Company to un¬ 
load the steamer and to allow the cargo to remain on 
the wharf for forty-eight hours upon an agreement by 
the Steamship Company that the goods should be at 
its sole risk and that it would pay to the consignee or 


i 
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the owner the value of such cargo as might be stolen, 
burned or otherwise lost. The cargo was destroyed 
by fire while on the wharf, and it 'was held that the con¬ 
signee could not sue the Steamship Company on the 

agreement so made between it and the collector, the 
Court saying: 


As observed by the Court of Appeals of New 
iork, m Simpson v. Brown, 68 N. Y. 355: ‘It is 
not every promise made by one to another, from 
the performance of which a benefit may inure to a 
third, which gives a right of action to such third 
person, he being neither privy to the contract nor 
to the consideration. The contract must be made 
tor his benefit as its object and he must be the 
party intended to be benefited. ’ See also National 
Bank v. Grand Lodge, 98 U. S. 123; Garnsey v. 
Rogers, 47 N. Y. 233.” J 

In German Alliance Insurance Co. v. Home Water 
Supply Co., 226 U. S. 220, 230, holding that an indi- 
vidual taxpayer has no such direct interest in an 
agreement between a municipality and a corporation 
for supplying water as will allow him to sue the water 
corporation either ex contractu for breach of the con¬ 
tract or ex delicto for violation of the public duty 
thereby assumed, the Court said: 


In many jurisdictions a third person may now 
sue for the breach of a contract made for his bene- 
”t- The rule as to when this can be done varies in 
the different States. In some he must be the sole 
beneficiary. In others it must §>ear that one of 
the parties owed him a debt or duty, creating the 
privity necessary to enable him to hold the promi¬ 
sor liable. Others make further conditions. But 
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even where the right is most liberally granted it is 
recognized as an exception to the general princi¬ 
ple, which proceeds on the legal and natural pre¬ 
sumption, that a contract is only intended for the 
benefit of those who made it. Before a stranger 
can avail himself of the exceptional privilege of 
suing for a breach of an agreement, to which he is 
not a party, he must, at least show that it was 
intended for his direct benefit. For, as said by 
this court, speaking of the right of bondholders 
to sue a third person who had made an agreement 
with the obligor to discharge the bonds, they 'may 
have had an indirect interest in the performance 
ot the undertakings, but that is a very different 
thing from the privity necessary to enable them 
to enforce the contract by suits in their own 
names.’ (Citations.) ’ ’ 

The decisions of this Court in Anglo- Am erican As¬ 
sociation v. Campbell, 13 App. D. C. 581, 599, and 
Capital Traction Company v. Offutt, 17 App. D. C. 
292, 308-9, are to the same effect. 

In Penna. Steel Co., et ul. f v. New York City Ry Co 
et al, 198 Fed. 721, 749, C. C. A. 2nd Cir., the lessee 
of certain railroad property, by the terms of its lease, 
assumed and agreed to pay certain bonds, and in a 
suit by bondholders against the lessee for the pay¬ 
ment of such bonds the Court, denying liability, said: 

‘ ‘ Whatever may be the correct theory, one thing 
is essential to the right and that is that the third 
person be the real promisee—that the promise be 
made to him* in fact although not in form. It is 
not enough ‘that the contract may operate to 
his benefit. It must appear that the parties intend 
to recognize him as the primary party in interest 
and privy to the promise.” 



In Barnes, et al, v. Martin, 246 Fed. 876, 878, quot¬ 
ing from and following the foregoing case, it is also 
said: 

There must be a clear purpose to make an 
agreement for the benefit of the third party to 

give him any right to enforce a contract between 
others.’ ’ 

In Parker v. Jeffry, 26 Ore. 186,189, the Court said: 

* ‘ But whatever may be said of the doctrine else¬ 
where, it must be regarded as settled in this State 
that a third person may, under certain circum¬ 
stances, enforce a contract made by others for his 
benefit (citations); and this, probably, is re¬ 
garded as the prevailing rule in this country (ci¬ 
tations). The doctrine, however, is not applicable 
to every contract made by one person with 
another from the performance of which a third 
person will derive a benefit, but is limited to con¬ 
tracts which have for their primary object and 
purpose the benefit of a third person and which 
were made for his direct benefit. ‘To entitle him 
to an action’ says Mr. Justice Rapallo, ‘the con¬ 
tract must have been made for his benefit. He 
must be the party intended to be benefited’ (ci¬ 
tations). From these and other authorities which 
might be cited we take the rule to be that to en- 
title a third person to recover upon a contract 
IQ&U6 by others, there must not only be an intent 
to secure some benefit to such third person, but 
the contract must have been made and entered 
into directly and primarily for his benefit: for, if 
a contract should be enforced by a person who 
would be incidentally or indirectly benefited by its 
performance, as was said by Rapallo, J., in Garn- 
sey v. Rogers, 47 N. Y. 240, 7 Am. Rep. 440- 
every agreement by which one party should agree 
with another, for a consideration moving from 
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him, to become security for him to his creditors, 
or to advance money to pay his debts, could be 
enforced by the parties whose claims were thus to 
be secured or paid. I do not understand any case 
to have gone this length, ’ ’ ’ 

The foregoing case is cited and followed in Searles, 
et al., v. City of Flora, 225 Ill. 167, 171: 

“It would be going too far to hold that a mere 
stranger to the contract, who was to derive only 
an incidental benefit therefrom, might recover for 
a breach of such contract.’’ Crandall v. Payne, 
154 Ill. 627, 630. 

“If ‘made primarily in the interest and for the 
benefit of the parties’ to the contract, it does not 
give a right of action to a stranger thereto, al¬ 
though its performance may result in an inci¬ 
dental benefit to him (citation).” Clarke, et al., 
v. Hennesey Const. Co., 122 Minn. 476, 478; Battle 
Mfg. Co. v. Clark, et al., 208 Mo. 89,108. 

“And it is not enough that the plaintiff may be 
benefited by the performance of the contract; he 
can only maintain the action when the contract is 
made for him.” Styles v. Long Co., 70 N. J. L. 
301, 305. 

See, also: 

Baxter v. Camp, 71 Conn. 245. 

Wright v. Terry, 23 Fla. 160, 169. 

Wilson v. Shea, et al., 29 Cal. App. 788. 

Burton v. Larkin, 36 Kan. 236. 

Frerking v. Thomas, et al., 64 Nebr. 193. 

Blyth-Farco Co. v. Free, et al., 46 Utah 233. 

King v. Scott, 76 W. Va. 58. 

Even had Moulton been Fowler’s agent and made 
this contract with Warner, as such, whether acting 
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solely as agent for Fowler or both assent for Fowler 
and for himself as principal, Fowler could not have 

maintained an action on it, for the reason that it was 
under seal. 

This Court has said: 

“It is familiar law that where an agent makes a 
contract in his own name and under his own seal, 
his principal can not maintain an action thereon ’ ’ 
Nicholas v. Bealmear, 36 App. D. C. 352, 357, 

citing decisions of the Supreme Court of the 
Umted States. 

“It is the rule of law in this District that in the 
case of a private bond under seal, a person not a 
party thereto, though it may have been intended 
tor his benefit, can not maintain an action at law 
thereon, (citations).” Speir v. United States, 3] 
App. D. C. 476, 482. 

In National Bank v. Segur, 39 N. J. L. 173, 176, the 
Court said: ’ 

An examination of the authorities upon the 
subject would show that the rule is conclusively 
settled: that the naked fact that in a deed inter 
partes, there is contained a covenant with a third 
person, will not enable such third person to sue 
tor its breach. There are a series of English de¬ 
cisions to this purpose, and the latter of these 
treat the doctrine as immovably established. And 
in the year 1830 it was so considered by this 
Court, Chief Justice Ewing, in the case of Smith 
v^Emery, 7 Halst. 60, thus expressing himself: 
The instrument of writing set forth in this decla¬ 
ration is what is technically called an instrument 
inter partes; that is to say, it is expressed to be 
made between certain parties—between the per- 
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sons who are named in it as executing it. In such 
case, it is a settled rule that although a covenant 
be expressed in the instrument for the benefit of a 
third person, an action can be brought in the name 
of one ot the parties only, and not in the name of 
such third person. ’ The prevalance of the rule 
is quite as strongly stated in the case of Chester¬ 
field, et al., v. Hawkins, 3 H. & C. 690, and there 
are a number of American adjudications to the 
same effect. The legal doctrine, therefore, as thus 
stated, and as to the extent stated, should not be 
considered open to contestation. It is a purely 
technical rule, and rests upon authority, and that 
authority is decisive/ ’ 

i 

The foregoing excerpt is quoted with approval in 
Jones, et al. vs. Buck, 27 Del. (4 Boyce), 546, 552, de¬ 
cided in 1914, where the Superior Court of that State 
also said: 






“As a general proposition, no one can sue on a 
sealed instrument but a party to it, and the ex¬ 
pressed intention of the instrument, with respect 
to the question of who shall be considered the 
parties to it, prevails over the implied intention 
springing from a covenant with a third person 
for his benefit. The inquiry is as to the intention 
of the contracting parties, as derived from the in¬ 
strument, and where in solving the question the 
choice lay between the formal declaration of the 
instrument and the testimony of intention arising 
out of a mere covenant contained in it with a 
stranger to it, the formal evidence is held conclu¬ 
sive. The leading case upon this subject is 
Scudamore v. Vandenstene, 2 Inst. 672, which was 
an action brought upon a charter party, in which 
the master of the ship was not described as one 
of the parties thereto, but to whom covenants 
therein were made by both of the parties. He, 












however, signed the charter party. In an action 
brought upon the charter party, the master as a 
party thereto released, and the release was 
pleaded in bar of the action. The case was heard 
before Lord Coke, and it was adjudged that the 
release of the master did not bar the action, be¬ 
cause the master was without a legal interest and 
was not a party to the identure.” 

The same rule has been applied in Loeb v. Barris, 
50 N. J. L. 382, where a contract of lease under seal 
was made between “H. Beck, Agent for Matilda 
Loeb,” of the first part, and Joseph Barris, of the 
second part, the Court holding that the words “ agent 
for Matilda Loeb” were descriptio personae and that 
Matilda Loeb could not sue upon the sealed instru¬ 
ment, though ‘‘a different rule is found where the in¬ 
strument is not under seal.” 

In Moore v. House, 64 Ill. 162, 164, the Court said: 

* [ The doctrine is well recognized that where, by 
a simple contract entered into by two for the sole 
benefit of a third person, the latter may usually 
enforce its provisions precisely as if made to him¬ 
self. It is said by Chitty that the rule seems to 
be materially influenced by the nature of the in¬ 
strument upon which the contract arises. If it is 
not under seal, it appears to be a general principle 
that the party for whose sole benefit it is evident¬ 
ly made may sue thereon in his own name, al¬ 
though the agreement may not be directly to or 
with him. 1 Chit. PI. 5. In a prstcefcding para¬ 
graph the rule is stated, if a deed poll, ‘not inter 
partes , contain a covenant with A to pay B a sum 
of money, it may be doubtful whether B could 
sue in his own name. The covenant being with A, 
though for the benefit of another, and the con- 





tract being under seal, it would appear that in 
such case A should be the plaintiff. The terms 
of the express covenant seem to vest him with the 
legal interest; and it is clear that upon a cove¬ 
nant with two persons to pay a sum of money to 
one of them, they take a joint interest, and must 
sue jointly upon the covenant. ’ * * * The deci¬ 
sions have not relaxed the rule so far as to hold 
that a covenant may be sued upon by the person 
for whose benefit it is made, if he is not a party 
to the deed. No such case is referred to by coun¬ 
sel, nor are we awiare that any exists; nor do we 
feel warranted in extending the rule, in the ab¬ 
sence of all precedent.’’ 

“It is said to be a technical and inflexible rule, 
that if a deed on the face of it expressly describe 
and denote who are the parties to it, a third per¬ 
son can not sue thereon, although the obligation 
purport to be made for his sole advantage, and 
contain an express covenant to perform an act 
for his benefit. (Citations).” Haskett v. Flint, 
5 Blackf. 69. 

i 

“Nothing is more definitely settled in our law 
than that an instrument under seal cannot be en¬ 
forced against one who is not a party to it. This 
is so elementary as to be axiomatic and needs no 
support in the citation of authorities. A different 
rule exists as to simple contracts.” Case v. Case, 
203 N. Y. 263, 265. 

See, also: 

New England, etc., Co. v. Rockport Granite Co., 
149 Mass. 381. 

Farmington v. Herbert, et al ., 74 Me. 416. 

Seigman v. Hoffacker, 57 Md. 321. 

Chamberlaine v. New Hampshire Fire Ins. Co., 
55 N. H. 249. 

Strohecker v. Grant, et al ., 16 S. & R. 237. 


















— 





McAlister v. Marberry, 4 Humphr. 426. 

Fairchild v. Northeastern Mutual Life Asso., 
51 Vt. 613. 

Jackson v. McClung, 26 W. Va. 659. 

These rules have been applied to cases of compro¬ 
mise with one of two joint debtors. Irby, et al., v. 
Andrews, et al. (Tex), 211 S. W. 290; Peoples Home 
Savings Bank v. Richard, 139 Cal. 285. 

In conclusion, and testing the case by a wholly dif¬ 
ferent consideration, suppose instead of an agreement 
by Warner to enter the judgment satisfied the agree¬ 
ment had been between Moulton and A whereby A 
agreed to pay the judgment and A thereafter upon 
paying the judgment took an assignment and proceed¬ 
ed to enforce it by a levy upon Fowler’s property, but 
not upon that of Moulton. Whuld Fowler have any 
cause of complaint? It would seem, clearly not, and 
it has been so decided. Rowe v. Moon, 115 Wis. 566. 
How can that case be distinguished from this one? 

The document in question was drawn by Moulton, 
an experienced la*wyer, who “has been practicing in 
the District of Columbia for about fifty years” (Rec. 

P* & f&ct which adds cogency to the foregoing re¬ 
marks. 

It is submitted that the judgment appealed from 
should be affirmed. 


Respectfully, 


W. C. Sullivan, 
Attorney for Appellee. 

















